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q9 59-63, 280 Wis. 2d 104, 695 N.W.2d 
731 (2005) (statements by murder 
victim to a co-worker that described 
an earlier attack and threat to kill by 
the defendant, the victim’s son; al- 
though the hearsay was inadmissible 
under either the excited utterance 
exception or that for statements of 
recent perception, it was admissible 
under the residual exception as con- 
strued by Sorenson). 

C See Wis. Stats. § 908.03(24) Ju- 
dicial Council Committee’s Note (“The 
most recent illustration of the applica- 
tion of this provision for growth of the 
common law is the hearsay exception 
fabricated in Wirth v. State, 55 Wis. 
2d 11, 197 N.W.2d 731 (1972), in which 
it was held that the label on a pre- 
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son IT), quoting Wigmore, Evidence 
$ 1423 at 254 (Chadbourn rev. 1974). 

State y. Anderson, 2005 WI 54, 
280 Wis. 2d 104, 695 N.W.2d 731 
(2005), holding admissible statements 
by a murder victim (Krnak) to a co- 
worker (Ellifson) that described an 
earlier attack and threat to kill by his 
son, the defendant: 


We conclude that Ellifson’s testimony 
bears sufficient indicia of trustworthi- 
ness because “the circumstances are 
such that a sincere and accurate state- 
ment would naturally be uttered, and 
no plan of falsification be formed.” Id. 
(quoting 5 Wigmore, Evidence § 1423, 
at 264 (Chadbourn rev. 1974)). The 
testimony at issue here arises from two 
coworkers who were engaged in an 
intimate conversation about problems 
they were experiencing with their 
_ adult sons. Krnak revealed a shocking 
-story about a close family member— 
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which might affect the child’s method 
of articulation or motivation to tell the 
truth.”). 


"®Sorenson II, 421 N.W.2d at 84 
(“Second, the court should examine the 
person to whom the statement was 
made, focusing on the person’s rela- 
tionship to the child, whether that re- 
lationship might have an impact upon 
the statement’s trustworthiness, and 
any motivation of the recipient of the 
statement to fabricate or distort its 
contents.”). 


8 corenson II, 421 N.W.2d at 85 
(Third, the court should review the 
circumstances under which the state 
ment was made, including relation to 
the time of the alleged assault, the 
availability of a person in whom the 
child might confide, and other ane 
tual factors which might enhance 
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Applying these factors to the facts of 
the case, the court held that the child’s 
statements had been properly admit- 

ted. 
: For videotaped statements of 
: children, see State v. Jimmie R.R., 
2004 WI App 168, 276 Wis. 2d 447, 688 
N.W.2d 1 (Ct. App. 2004) (upholding 
the admissibility of a videotaped state- 
ment by a child that also comported 
with § 908.08(3)); State v. Snider, 2003 
WI App 172, 1 18, 266 Wis. 2d 830, 668 
N.W.2d 784 (Ct. App. 2008) (holding 
that a child’s videotaped statement 
was admissible under Sorenson's con- 
struction of the residual exception and 
regardless of whether it also qualified 
under § 908.08: “In applying the So- 
renson factors to the videotaped state- 
ment, the trial court noted that the 
victim was ten years old at the time 
the statement was made and that her 
statements did not appear to be the 
Product of adult manipulation because 
she demonstrated knowledge appropri- 
ate to her age and did not want to | 
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See also the following cases, 
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ing the criminal. defendant?s confronta- 
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State v. Huntington, 216 Wis. 2d 671, 
575 N.W.2d 268, 275-77 (1998) (cit- 
ing this treatise) (prosecution of a 
step-father for sexually assaulting a 
child under the age of 13 years; the 
court analyzed statements by the child 
to her mother, sistér, and a police of- 
ficer under both the residual exception 
and the excited utterance exception; 
applying the Sorenson factors in great 
detail, the court concluded that the 
statements were admissible under the 
residual exception); State v. Petrovic, 
224 Wis, 2d 477, 592 N.W.2d 238, 242 
(Ct. App. 1999) (trial court properly 
admitted hearsay uttered by the defen- 
dant’s five-year-old daughter in a drug 
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(2) A declarant is not unavailable as a witness if the declarant’s 
exemption, refusal, claim of lack of memory, inability, or absence 
is due to the procurement or wrongdoing of the proponent of the 
declarant’s statement for the purpose of preventing the witness 
from attending or testifying. — , | 

(S.Ct, Order, 59 Wis.2d R1, R302; 1991 Wis Act c. 32) 
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EU Ehon law, Wis. Stats. § 908.04 sets forth five ny 
gories of “unavailability” that are used State eon with i 
hearsay exceptions collected at Wis. Stats. § 908.045, te 
precisely, unavailability as defined in § 908.04 is a condition Dre. 
cedent for the use of the § 908.045 hearsay exceptions, These five 
categories of unavailability resemble parallel provisions govern. 
ing the use of depositions at trial, but the two sets of rules have 
no direct bearing on one another.’ A witness may be unavailable 
for purposes of introducing her deposition under Wis. Stats. 
§ 804.07, yet fail to meet the unavailability standards of Wis. 
Stats. § 908.04. | 
Under Wis. Stats. § 908.04 it is the declarant’s testimony that 
is unavailable, not necessarily the declarant him or herself, Up. 
like the common law, Wis. Stats. § 908.04 and Wis. Stats 
$ 908.045 do not pair an unavailability type with a particular 
exception.* Any of the Wis. Stats. § 908.045 exceptions may be 
used in conjunction with any of the forms of unavailability 
described by Wis. Stats. § 908104. Although in practice Wis, Stats, 
$ 908.04 encompasses almost all imaginable scenarios, there is no 
need to pigeon-hole every given instance into one of these broad, 
often overlapping categories. It is substantively consistent, 
though not identical, to Fed. R. Evid. 804(a), 
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| The supreme court has developed Specific procedures concern- 
ing a witness s assertion of the constitutional protection against 
self-incrimination, which are discussed in the margin.® Blanket 
assertions of the privilege against self-incrimination should not 


SState v. Williams, 2002 W1.58, supreme court elaborated upon un- 
§ 68, 258 Wis. 2d 99, 644 N.W.2d 919 availability within the Fifth Amend- 
(2002) (defendant who sought to intro- ment context. The State called as its 
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In civil cases, Wisconsin permits an adverse inference from 
witness’s invocation of the privilege against self-incrimination i 


rule discussed at § 513.1. 


thereby be found “unavailable?” under the common law right to do go . - 

Wis. Stats. § 908.045. In Marks, the Marks, 533 N.W.2d at 734 (cit ti 
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[Wle hold that the Fifth Amendment 
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Dec. 84, 623 N.E.2d 329 (1993)) in before an appeal as of right or plea 
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chance of success. 


determining that a person retains the 
Fifth Amendment privilege while an 
appeal is pending or before the time 
for an appeal as of right or plea with- 
drawal has expired. We did, r 
acknowledge that there was 
for that position. We now so 
A witness may reaso 


to an appeal, expressed a good fal 


his or her conviction and ha 6, =, intention to withdraw his guilty plea 
intentions of d Oae i a timely manner, or expressed * 
nohie, where t ithe good faith intention to modify I 
Potentia) foe Sentence and had an appredia’ 


a 


i A 


Marks, 533 N.W.2d at 735. The 
court remanded the case for a deter- 
mination of whether the witness had 
filed an appeal or preserved his rights 


access. 533 N.W.2d at 736. 
$y, Tomlinson, 2002 wie 


if it is 
unava 


[Sectic 


‘i 


rule re 
sin lav 
Counc: 
vision 
Pleau ` 


pvipENCE——HEarsay 


ș 804.103 Refusal to test; 
A witness who refuses 
declarant,” provided the yar 


spite an order by the me SS persis 


§ 908.04(1)(b) contemplate. 


petween the judge and the thing akin th 


curs when a witness asserts 


inapplicable, and the Witness 


unavailing. Wisconsin case la 


[Section 804.103] 


"According to one source, this 
rule represented a change in Wiscon- 
sin law. Wis. Stats. § 908.04 Judicial 
Council Committee’s Note (“This pro- 
vision would modify the decision in 
Pleau v. State, 255 Wis. 362, 38 N.W.2d 
496 (1949).”). The Pleau case was cited 
as being contrary to this rule in the 
advisory committee’s note to Fed. R. 
Evid. 804(a)(2): 

A witness is rendered unavailable if he 
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1984). 
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Thus, credibility determinations are a a erante of the evidence. 
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to testify. A suspected, feigned forgetfulness is relevant to the 
witness sincerity. Thus, the “forgetfulness” may also be put 
before the jury even where the judge finds the witness’ testimony 
unavailable under this provision,’ y 


$ 804.105 Death, illness, and infirmity | 

Wis. Stats. § 908.04(1)(d) concerns declarants who are physi- 
cally or psychologically “unavailable” to testify. The rule excuses 
the declarant’s testimony and even his or her presence in court in 
the event of death (unsurprising) or because of a then existing 
physical or mental illness or infirmity. All issues of fact and law 


C4 EER 
t ; by sad 


Y 
$ 


E re w © Oy Wt ts a: a Lite 
ment under Fed, R. Evid. 801(d)(1) but into what was described as a “very 


“unavailable prumibiye, verywesctative level). 

804(a)(8) at the “Report of House Committee on 
inperplexe e Judiciary (“Rule 804(a)(3) was ap- 
P. proved in the form submitted by the 


